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Recent case sheds light
on FRE 702 challenges

ule 702 of the Federal Rules of Evidence

(FRE 702) provides guidance on the admis-

sibility of expert testimony. Many states
have enacted rules of evidence that align with the
federal rules. In Vitaform Inc. v. Aeroflow Inc., the
North Carolina Business Court excluded the plain-
tiff's damages expert on relevance grounds under
North Carolina Rule of Evidence 702, which incor-
porates the standard set by FRE 702.

The plaintiff manufactures a line of specialty mater-
nity garments. In 2018, it allegedly entered into an
oral agreement for the defendant, a national medi-
cal products supplier, to sell the plaintiff's products.
The parties also allegedly agreed that the defendant
would maintain the confidentiality of the plaintiff's
business plan.

The defendant purchased and sold the plaintiff's
products for a short period. About a year into the

verbal contract, a subsidiary of the defendant
began manufacturing its own maternity garments.
The plaintiff sued on several grounds, claiming the
defendant wrongfully revealed the plaintiff's confi-
dential information to its subsidiary, unfairly allowing
the subsidiary to compete with the plaintiff.

The court dismissed most of the plaintiff's claims,
allowing only four to proceed to trial:

1. Fraudulent misrepresentation,
2. Fraudulent concealment,

3. Common law unfair competition and violation of
the state’s Unfair and Deceptive Practices Act, and

4. Unjust enrichment.

The court specifically dismissed the plaintiff's claims
for misappropriation of trade secrets and breach of
the covenant of good faith and fair dealing. It con-
cluded that the plain-
tiff's business plan
was already in the
public domain when
the parties began
their discussions.

Before trial, the
defendant moved
to exclude the
report prepared by
the plaintiff's dam-
ages expert and
limit the plaintiff’s
damages evidence.



requirements established by Rule 702.”

FRE 702 amendments clarify requirements for expert admissibility

Amendments to Rule 702 of the Federal Rules of Evidence (FRE 702) took effect on December 1,
2023. In Engilis v. Monsanto Company, the U.S. Court of Appeals for the Ninth Circuit weighed in on
whether the amendments impact pre-enactment challenges to the admissibility of expert testimony.

Here, the plaintiff alleged that exposure to an herbicide manufactured by the defendant caused
his blood cancer. Two weeks before the 2023 amendments took effect, the district court excluded
the plaintiff’s expert’'s causation opinion. The court ruled that the expert failed to reliably rule out
the plaintiff's obesity as a potential cause of his cancer.

In affirming the district court’s ruling, the Ninth Circuit addressed the parties’ dispute over the
significance of the 2023 amendments and their effect on existing precedent. It opined that its
decision would be the same under either version of the rule.

The 2023 amendments, among other things, stated that a proponent of expert testimony must
establish admissibility by a preponderance of the evidence. The Ninth Circuit observed, however,
that its precedent confirmed that there’s no presumption in favor of admission under pre-amendment
case law. While there’s precedent for allowing juries to decide on the credibility of questionable
expert opinions, the court explained, “‘Shaky’ expert testimony, like any expert testimony, must still
be ‘admissible’ and this requires a determination by the trial court that it satisfies the threshold

In granting the motions, the court noted that the
state’s evidentiary rule incorporated FRE 702 that
“effectively codified” the Daubert three-prong

test for expert admissibility. The plaintiff in Vita-
form failed the test’s first prong, which requires
proposed testimony to be “based on specialized
knowledge that will assist the trier of fact to under-
stand the evidence or determine a factual issue.”
Evidence that doesn't relate to an issue in the case
is irrelevant and, therefore, not helpful.

Evidence that doesn’t relate to
an issue in the case is irrelevant
and, therefore, not helpful.

The court noted that the expert’s report analyzed
“lost profits and unjust enrichment suffered as

a result of misappropriation of trade secrets and
breach of the duty of good faith and fair dealing.”
The plaintiff attempted to salvage its expert’s testi-
mony, arguing that he also discussed the remaining
claims and that “the damages calculation standard

applicable to the dismissed claims and the remain-
ing claims is the same.”

The court rejected these arguments. It noted the
plaintiff's unjust enrichment claim was based on
the business plan’s value, not the purported profits
the defendant allegedly gained by using the plan.
However, the expert calculated damages under the
assumption that the plaintiff's business plan was

a trade secret, so the court excluded the expert’s
report from evidence.

The expert made no mention of damages flowing
from the business plan’s value as non-trade secret
information and offered no analysis of the remain-
ing claims. He even admitted in deposition that

if no trade secret misappropriation occurred, the
plaintiff might have suffered no damages.

Delivering reliable testimony

When offering damages evidence, it's not enough
that an expert is qualified and uses reliable meth-
ods. As Vitaform illustrates, it's also critical to
ensure that an expert’s calculations “match the
theories of liability presented.” Il




How does the OBBBA
affect business values?

he One Big Beautiful Bill Act (OBBBA),

enacted in July 2025, contains many tax

provisions that build on the changes under
the Tax Cuts and Jobs Act of 2017 (TCJA). For
most businesses, the OBBBA is less generally
disruptive than the TCJA was — but its effects
on some entities may be significant. Here's an
overview of why taxes matter in a valuation context
and how recent federal income tax law changes
may impact value conclusions.

When valuing a business, it's important to factor
the effects of recent tax law changes into cash flow
forecasts. Unfavorable federal tax law changes —
for example, increased tax rates or disallowed
deductions — generally reduce future cash flows
and, therefore, value. Favorable changes have the
reverse effects.

Some changes don't necessarily reduce taxes; they
just defer them. Tax deferrals, such as accelerated
depreciation allow-
ances, can increase
business value for
various reasons. One
is the time value

of money: A dol-

lar saved today is
worth more than one
saved in a later year.
Another is that busi-
nesses can reinvest
tax savings in growth
opportunities. For
instance, they might
buy new equipment
or hire additional
workers. Tax savings
can also be used

to pay dividends or

repay loans; these strategies, in turn, may impact
investors’ risk perceptions and companies’ future
capital structures.

Most OBBBA provisions that impact businesses
and business owners are favorable. Key examples
of changes that will likely increase future cash
flows or defer tax obligations are:

Permanent expansion of the @Bl deduction. Many
sole proprietorships and pass-through entities
(partnerships, S corporations and most limited
liability companies) received a tax cut under the
TCJA. In addition to lowering individual tax rates for
most brackets, it created a deduction for owners

of these entities of up to 20% of qualified busi-
ness income (QBI). Eligibility for the QBI deduction
depends on the nature of the business and the
owner’s share of 1) W-2 wages, 2) basis in qualified
property, and 3) pass-through income. Under the
TCJA, the QBI deduction was scheduled to expire




after 2025, but the OBBBA made it permanent,
along with the TCJA's individual tax rates. Addition-
ally, starting in 2026, the new law increased the
phase-in ranges for the income-based limits on the
QBI deduction.

Expanded first-year deductions for fixed asset pur-
chases. For 2025, the Section 179 deduction dou-
bled to $2.5 million, and the phaseout threshold
increased to $4 million. These changes are perma-
nent under the OBBBA, and the amounts will be
adjusted annually for inflation.

The OBBBA also permanently reinstated 100%
first-year bonus depreciation on qualifying new
and used property acquired and placed in service
after January 19, 2025. Before the OBBBA, 40%
first-year bonus depreciation could be claimed
for qualified assets that were placed in service in
calendar year 2025.

Reinstatement of domestic R&E expensing. Under the
TCJA, businesses were required to amortize domes-
tic research and experimental (R&E) costs over five
years (15 years if incurred outside the country). The
OBBBA permanently allows the immediate deduction
of domestic R&E expenses, beginning with the 2025

tax year. However, foreign R&E expenses still must
be amortized over 15 years.

Liberalized rules for business interest deductions.
Under the TCJA, business interest deductions
were generally limited to 30% of adjusted tax-
able income (ATI). Starting in 2025, the OBBBA
increased the limit on the business interest deduc-
tion by excluding depreciation, amortization and
depletion from the computation of ATI.

Not all changes are favorahle

Don’t assume that every company’s value has
increased under the OBBBA. The new law may
increase tax obligations for certain entities. For
instance, multinational companies and those with
non-U.S. shareholders may be adversely affected by
changes to the international rules under the OBBBA,
which take effect in 2026. The new law also repealed
certain clean energy provisions and increased scru-
tiny of Employee Retention Credit claims.

The OBBBA's effects vary from company to company.
Work with an experienced valuation professional to
evaluate how the recent tax law changes affect busi-
ness cash flows. &

Tax Court recognizes personal
goodwill allocation in business sale

sioner acknowledged that a significant

portion of business sale proceeds may be
allocated to an individual shareholder rather than
the business itself. The ability to treat a portion
of the purchase price as payment for personal
goodwill is significant because that amount goes
directly to the shareholder, potentially avoiding
entity-level tax. That treatment allows the allocated
portion to typically be taxable to the shareholder at
more favorable capital gains rates.

The U.S. Tax Court in Huffman v. Commis-

All in the family

This complex case involved a family-owned
aerospace manufacturing company incorporated
in 1958. The founders’ son became its CEO in
1987 and, pursuant to various right-to-purchase
agreements, eventually acquired 100% of the
company’s stock. The Tax Court found that the
agreements, which allowed the CEO to purchase
stock for less than fair market value, generated
substantial taxable gifts.




Under the CEQ’s leadership,
the company expanded its
products and implemented new
strategies to acquire and retain
customers. By 2006, the com-
pany’s revenue had grown to
more than $28 million (up from
roughly $5 million in 1987).

In 2009, the company sold

its assets to another firm for
$95.75 million (plus an earnout
of up to $60 million). Under the
purchase agreement, the assets
sold included “all goodwill
associated with the Business,
including any personal goodwill of [the CEQ].”
As part of the sale, the CEO signed a four-year
noncompete agreement with the buyer.

The purchase agreement required the buyer to have
an investment bank and advisory firm value the
assets and allocate the purchase price among them.
It also required the seller to engage an independent
valuation expert to properly allocate a portion of the
purchase price to the CEQ’s personal goodwill.

The investment bank allocated just over $50 million
to goodwill. The seller’s valuation expert opined that
the CEQ’s personal goodwill was worth $21.8 million,
attributing $17.4 million to the CEQ’s client relation-
ships and $4.4 million to his employee relationships.

The IRS said no value could be attributed to the
CEQ'’s personal goodwill because he wasn'’t a party
to the purchase agreement. As a result, the IRS
argued, personal goodwill either wasn't properly
transferred to the buyer under the agreement or was
already owned by the seller. Thus, the corporate
seller should have reported the personal goodwill
amount as capital gain from the business sale, and
the CEO should have treated it as a constructive
dividend, taxable at ordinary income tax rates.

The Tax Court dismissed the IRS’s argument, find-
ing that the CEO had created personal goodwill

through his relationships with customers and key
employees. Moreover, because the CEO had no
prior employment agreement with the company,
he hadn'’t transferred it to the company before the
sale. The court determined that the parties —
through the purchase agreement and related
noncompete agreement — successfully allocated
a portion of the purchase price to the CEO for his
personal goodwill.

The court found the valuator’s methodology sound.
However, it made some downward adjustments

to the value of personal goodwill, finding that the
corporate seller should have reported a portion of it
as part of the purchase price and the CEO should
have reported that amount as dividend income.

Huffman demonstrates that, under the right cir-
cumstances, a shareholder can sell personal good-
will directly to a business buyer. To achieve the
desired tax treatment, the parties should ensure
that the transaction documents 1) include a non-
compete (or similar agreement) with the share-
holder, and 2) direct the allocation of proceeds
between personal and enterprise goodwill. Even
with a written allocation, the IRS may challenge
the amount, and the Tax Court may reallocate part
back to enterprise goodwill. So it's critical to obtain
an independent valuation to support the purchase
price allocation. l



Selecting comparables
under the market approach

hen valuing a business, pricing multiples
Wfrom sales of similar companies can pro-

vide compelling market-based evidence.
Courts often perceive expert opinions based on
comparable (or guideline) transactions as objective.
But this technique’s reliability hinges on selecting

meaningful comps. No two businesses are identical,
so identifying an adequate sample of comparables

can be challenging. =

Logical starting point

Public company stock prices
are readily available. However,
when relying on private trans-
actions, valuators must turn
to proprietary databases. They
apply various filters to develop
a list of comparables with characteristics similar to
those of the company being valued.

—

The most obvious selection criterion is the subject
company'’s industry, often represented by its
Standard Industrial Classification (SIC) or North
American Industry Classification System (NAICS)
code. (Although U.S. federal agencies have
replaced SIC codes with NAICS codes for official
reporting purposes, many private companies and
transaction databases still use SIC codes.) The
logic is that many value drivers are consistent for
participants in the same industry.

Beyond industry classifications

Sometimes industry codes provide samples that are
too broad. Other factors valuators typically consider
when picking comparables include:

Size. Examples of size metrics are revenue, earn-
ings before interest and taxes (EBIT) and earnings
before interest, taxes, depreciation and amortization
(EBITDA). Large entities tend to have professional
management, more sophisticated financial reporting

and controls, and more cash reserves to weather a
downturn.

Geographic location and markets served. A business’s
location may affect competitive forces, such as regu-
latory requirements and the number of competitors
and suppliers. Likewise, the subject company and
the comparables should have similar target markets.

Financial performance.
Examples of possible financial
performance criteria include
debt ratios, profit margins and
working capital profiles.

Ownership attributes. Valuators
evaluate what was transferred
in each comparable transac-
tion. Buyers may, for example, pay a premium to
acquire a controlling interest in a business, or they
may discount shares subject to transfer restrictions
or that lack voting rights.

In addition, transaction dates are increasingly rele-
vant in today’s marketplace. Older transactions may
not be relevant if market conditions have changed.

Quality vs. quantity

When choosing comparables, there's no ideal sam-
ple size. Too many can be just as problematic as
too few. In general, valuators rely on fewer compa-
rables when there’s more data on the transactions,
and the comparables are relatively similar. The goal
is to collect a manageable sample of strong compa-
rables. If a court decides a sample isn't adequately
comparable, all or part of the valuator’s analysis
may be excluded from evidence.

The market approach doesn'’t apply in every valu-
ation. But when it does, it's essential to work with
an experienced valuation professional to ensure the
results are defensible. l

This publication is distributed with the understanding that the author, publisher and distributor are not rendering legal, accounting or other
professional advice or opinions on specific facts or matters, and, accordingly, assume no liability whatsoever in connection with its use. ©2026
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About Wouch, Maloney & Co., LLP

Wouch, Maloney & Co., LLP is a regional certified public accounting firm with offices in
Horsham and Philadelphia, Pennsylvania and Bonita Springs, Florida. The firm has provided
closely held business and individual clients with a wide array of accounting services for over
30 years. Wouch, Maloney & Co.’s domestic, multi-state and international clients reflect a
broad range of industries from real estate and construction to manufacturing, wholesale and
professional service. The firm offers a comprehensive group of services including tax, audit
and accounting, business consulting, estate planning, business valuation, litigation support
and forensic accounting.
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Our Valuation and Forensic Services:

Our firm has partner and manager level staff who hold certifications as Certified Valuation Analysts (CVA’s), Certified in
Financial Forensics (CFF’s) and Accredited in Business Appraisal Review (ABAR). They have extensive experience in
providing valuation services and expert witness testimony in various courts on a wide range of litigation issues including:

e Shareholder/Partner and Business Disputes ¢ Criminal Tax Matters

* Lost Profits Analysis * Valuing Closely Held Businesses ‘

* Damage Analyses * Purchase or Sale of Business WOUCH
* Domestic Relations Matters * Succession Planning M ALONEY
e Bankruptcy Services * Estate Planning for Gifts or

B . CPAs & BUSINESS ADVISORS
¢ Fraudulent Actions Inheritances




